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Dear Mr Finnie 
 
PIRC investigations into the use of firearms by police officers 
 
Thank you for your correspondence dated 1 September 2020 seeking information 
on the PIRC investigation and complaint handling processes in relation to the 
police use of firearms. It may assist if I set out our statutory responsibilities.  
 
Legislative Framework 
 
Section 33A(1)(c) of the Police, Public Order and Criminal Justice (Scotland) Act 
2006 (the 2006 Act)1, provides that one of the functions of the PIRC is to investigate 
and report on certain serious incidents involving the police where requested to do 
so by the Chief Constable or the Authority. 
 
A serious incident involving the police is defined as2: 
 

(a) a circumstance in or in consequence of which a person has died or has 
sustained serious injury where: 
 
 (i) the person, at or before the time of death or serious injury, had 
 contact (directly or indirectly) with a person serving with the police 
 acting in the execution of that person’s duties; and 
 
 (ii) there is an indication that the contact may have caused 
 (directly or indirectly) or contributed to the death or serious injury; 
 
 
 

                                            
1 As amended by section 64 of the Police and Fire Reform (Scotland) Act 2012 (the 2012 Act)  
2 Section 41B (1)(a) and (b) and (c) of the 2006 Act 



 

(b) any other circumstance in or in consequence of which: 
 
 (i) a person has otherwise sustained a serious injury at a time 
 when the person was being detained or kept in custody by a 
 person serving with the police; or 
 
 (ii) a person serving with the police has used a firearm or any 
 other weapon of such description as the Scottish Ministers 
 may by regulations specify; or 
 
(c) any other circumstance involving the Authority, the Police Service or a 
person serving with the police as may be specified in regulations made by 
the Scottish Ministers. 

 
The Police Investigations and Review Commissioner (Investigations Procedure, 
Serious Incidents and Specified Weapons) Regulations 2013 are also of 
relevance. Regulation 3 provides that the Chief Constable must request the 
Commissioner to investigate any serious incident involving the police within the 
meaning given by the 2006 Act.  
 
This places a duty on Police Scotland to refer the police use of all firearms to the 
PIRC. 
 
‘Use’ of a firearm by a police officer is defined in the UK College of Policing 
Authorised Professional Practice (which is followed by Police Scotland) as: 
 
A police officer will be deemed to have used a firearm or a less lethal weapon when 
it is: 

 pointed or aimed at another person; 
 fired at another person; or 
 discharged in any other operational circumstances, including an 

unintentional discharge. 
 
Regulation 4 of the 2013 Regulations provides that where the PIRC receives a 
request from the Chief Constable to investigate a serious incident, including use of 
firearms, the PIRC must decide whether to carry out an investigation. 
 
The definition of prohibited weapons under Section 5 of the Firearms Act 1968 
includes CS/PAVA spray or Taser. Consequently every use by an officer of 
CS/PAVA or Taser must be referred to the PIRC. Unlike conventional firearms 
‘use’ of these devices means the actual discharge of the device and not merely 
pointing it at a person. This differs from the position in England and Wales where 
there is no need to refer the use of CS/PAVA or Taser to the Independent Office 
for Police Conduct (IOPC) in England and Wales unless a person has suffered a 
serious injury or makes a criminal complaint in relation to the use of CS/PAVA or 
Taser.  
 
 
 
 



 

The Assessment and Investigative Process 
 
Police Scotland refer the use of all firearms (discharge or pointing of conventional 
firearms and discharge of Taser and CS/PAVA) to the PIRC.  
 
The PIRC has worked with Police Scotland to produce referral forms which outline 
all relevant information regarding any use of firearms. The forms contain a 
narrative of the circumstances leading to the deployment of armed officers, 
Specially Trained Officers (STOs – officers equipped with Taser but not 
conventional firearms) and officers equipped with CS/PAVA (all operational 
officers).  They also provide information on the consideration of threat, risk and 
harm (to the public and/or police), the incident itself, command decisions, and the 
‘incident result’, e.g. arrests, firearms recovered, illegal drug recovery, organised 
crime or terrorist operations. 
 
On receipt of the referral, the PIRC undertakes an ‘assessment’ to determine 
whether we will investigate the incident. As part of the assessment process, the 
PIRC may seek statements from police officers or members of the public who were 
involved, examine CCTV, police radio communications, telephone calls and any 
other source of information that may assist in providing a full account of what 
happened. 
 
During the assessment stage, PIRC investigators do not routinely contact every 
person where there has been a presentation of conventional firearm. In many 
cases, where conventional firearms have been presented at a person, they have 
been found to be in possession of weapons, including firearms, and, in such 
circumstances, the use of firearms is necessary to protect members of the public 
and the officers. In some circumstances, the use of firearms may have been 
authorised in relation to a planned operation where there is intelligence that there 
are premises or persons in possession of firearms, including organised crime 
groups. It would clearly be inappropriate to discuss the proportionality of police 
tactics with persons engaged in such activities.  
 
The necessity to interview any person at the assessment stage is based on the 
individual circumstances of each incident.  
 
As part of the assessment, the PIRC will examine whether a person’s rights under 
Article 3 of ECHR (prohibition on torture, inhuman or degrading treatment) have 
been breached or potentially breached and, if so, whether the police tactics were 
proportionate to the threat or potential threat, and the subsequent actions were 
justified and necessary in the circumstances. 
 
Where, after assessment, the PIRC decides that the actions of the police may not 
have been necessary, proportionate or justified, or there is a public interest 
argument that an investigation is appropriate, perhaps due to media or public 
interest or concerns regarding a particular incident, the PIRC will undertake an 
investigation.  
 
The PIRC investigation involves interviewing all witnesses, including police 
officers, police staff, persons affected and independent witnesses (members of the 



 

public). As part of the investigation, if not already gathered or obtained at the 
assessment stage, the PIRC investigators will seek additional CCTV, radio 
communications, expert opinion, etc.  
 
In circumstances where the police have shot a person with conventional firearms, 
whether that person dies or is seriously injured, Police Scotland will refer the 
incident to COPFS who will then instruct the PIRC to investigate to establish 
whether or not the police actions were lawful and, in the case of death, to gather 
information for a Fatal Accident Enquiry. 
 
Where the police have shot a person with conventional firearms, on-call PIRC 
investigators will oversee the police Post Incident Procedures, which includes 
ensuring that the warning against conferring is given to all officers involved and 
that there is no collusion during the provision of their account of events. The PIRC 
investigators will seize evidence, including the firearms used by police officers, 
bullets, officers clothing (where relevant), obtain officers situation reports, initial 
and detailed accounts (statements). We will also deploy PIRC Scene managers to 
recover evidence from the incident scene and PIRC Family Liaison Officers (FLOs) 
to engage with the family of the deceased or any affected person(s).    
 
Publication of Reports, including Findings and Recommendations  
 
Section 41E of the 2006 Act provides that the PIRC must prepare a report on each 
investigation (referred by the police) and provide a copy to the Chief Constable, 
the Scottish Police Authority and any other person the Commissioner considers 
appropriate. Apart from identifying the Authority or the Police Service, a report must 
not mention any name of any person; or contain any particulars which, in the 
Commissioner’s opinion, are likely to identify any person and can be omitted 
without impairing the effectiveness of the report, unless the Commissioner 
determines that it is necessary to do so (having taken into account the public 
interest)3. 
 
In most cases, the PIRC produces two reports in respect of its investigations: a full 
report for consideration by the Chief Constable (which may name persons), and a 
public facing report (which does not name any persons) and which may be 
published on our website. Prior to the publication of any report, the PIRC will 
engage with any affected person (member of the pubic or family of a deceased 
person), to outline the findings and any recommendations that have been made. 
 
However, where the PIRC have been instructed by the Crown Office and 
Procurator Fiscal Service (COPFS) (under Section 33A(1)(b) of the 2006 Act) to 
investigate a death or undertake a criminal investigation, the PIRC cannot publish 
a report without the consent of COPFS.4  
 
 
 
 

                                            
3 Section 41E of the 2006 Act. 
4 Section 46(6) of the 2006 Act  



 

Complaints Against the Police 
 
One of the PIRC’s functions in terms of the 2006 Act is to examine the handling of 
relevant complaints (against the police). 
 
A relevant complaint is a statement expressing dissatisfaction about an act or 
omission by the Authority, the Police Service or by a person who at the time was 
serving with the police. Such a complaint cannot include an allegation which 
constitutes a crime5. 
 
A person wishing to make a complaint against the police must, in the first instance, 
make that complaint to the police. This allows the police to examine the 
circumstances resulting in the complaint and provide an explanation or to take 
action to address the complaint. If a person is not satisfied with the manner that 
their complaint has been dealt with by the police, they seek a Complaint Handling 
Review (CHR) by the PIRC. 
 
The purpose of the CHR is to examine whether the police dealt with the complaint 
to a reasonable standard (it does not investigate the incident giving rise to the 
complaint). If it is found that the police have not handled the complaint to a 
reasonable standard, the PIRC can request or direct the police to re-examine the 
complaint. 
 
CHRs are published on the PIRC website, unless there are some sensitivities 
which would adversely impact the complainer. However, all complainers are 
notified of the outcome of the CHR. 
 
There is a distinct difference between an investigation and a complaint handing 
review. The purpose of an investigation is to fully examine all aspects of the 
incident, with the view to providing a report to COPFS (in respect of death or 
criminal enquiries) or to the police (in respect of police referred matters) with  
findings and, where appropriate, recommendations to address any shortcomings, 
improve procedures or processes, deliver learning outcomes, etc. A CHR 
examines whether the police handing of a complaint was reasonable and does not 
re-examine the incident itself.  
 
Consequently, there is no potential for an investigation to pre-judge the outcome 
of a CHR and no ‘conflict of interest’ between the two processes. 
 
I hope this clarifies our role in relation to the matters you have raised. Please do 
not hesitate to contact me, if I can be of further assistance.   
 
Yours sincerely 

 
 
 

Michelle Macleod 
Commissioner 

                                            
5 Section 34(2) and (3) of the 2006 Act 


